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6. CONTRACT OF INDEMNITY

Meaning & Statutory Definition

In the active framework of modern commerce, risk management is vital. Businesses require robust layout

structures  to  shield  themselves  from unexpected  financial  liability.  This  protection  is  handled  by  the

Contract of Indemnity.

According to Section 124  of the Indian Contract Act, 1872:

"A contract by which one party promises to save the other from loss caused to him by the conduct

of the promisor himself, or by the conduct of any other person, is called a contract of indemnity." 

The Dual Party Configuration

An indemnity relationship relies on two specific functional roles:

The Indemnifier (The Protector): The party who takes on the liability burden and promises to pay

financial compensation for losses.

The Indemnity Holder / Indemnified (The Protected): The strategic party who is preserved safe

from specified operational shortfalls.

Nature and Scope Parameters

The operational framework of an indemnity setup follows these criteria:

Contingent Matrix: The contract is inherently conditional because the protector's obligation to pay is

only triggered if an actual covered loss happens. No loss means no actionable liability.

• 

• 

1. 
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Form of Creation: The underlying promise can be clearly written down (Express) or logically inferred

from the behaviors and custom contexts of the parties (Implied).

Territorial Disparity (India vs. England): Under Indian law, the statutory scope is strictly confined to

losses  originating  from  human  actions  (either  the  promisor  or  third  parties).  Conversely,  English

common  law  is  broader,  automatically  covering  losses  caused  by  natural  accidents,  fires,  or

unforeseen  environmental  disruptions  (which  Indian  courts  track  under  standard  Contingent

Agreements).

Visual Framework: The Mechanics of Indemnity

Statutory Rights Framework

A. Rights of the Indemnity Holder When Sued ( Section 125 )

If  the protected party acts prudently within their authorization, they have the statutory right to recover

these three items from the indemnifier:

All  Enforced Damages: Any monetary sums they are legally ordered to pay through a judgment

regarding the covered matter.

All  Litigious  Costs: All  reasonable  legal  fees,  advocate  retainers,  and  court  expenses  spent

defending or managing the suit.

All Compromise Sums: Any financial settlements paid out of court to end the dispute, as long as the

settlement aligns with prudent business practices.

B. Rights of the Indemnifier

While the Indian Contract Act does not explicitly list these rights in separate sections, they are protected

through general  principles  of  equity.  Once the  Indemnifier  pays  for  the  loss,  they  gain  the  Right  of

Subrogation. This allows them to step into the legal position of the indemnity holder and sue any third

party who directly caused the damage.

2. 

3. 

🛡️ The Covered Relationship

The  Indemnity  Holder  faces  potential  liability  from

third-party operational claims. The Indemnifier stands

as  a  protective  backstop,  promising  to  handle  all

financial impacts.

⚡ The Trigger Event

Liability manifests only when an actual loss

occurs. The core requirement under Section

124  is  a  clear  loss  caused  specifically  by

human agency.

• 

• 

• 
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7. CONTRACT OF GUARANTEE

Meaning & Core Definition

Where an indemnity contract aims to absorb loss, a guarantee contract is designed to build credit security

across banking and trade transactions. It provides alternative backup support if a borrower defaults.

According to Section 126  of the Act:

"A contract of guarantee is a contract to perform the promise, or discharge the liability, of a third

person in case of his default." 

The Tripartite Contract Blueprint

1. Creditor (Lender / Bank)

↕ (Extends Primary Loan / Value)

2. Principal Debtor (Primary

Borrower)

↖ (Guarantees Payment if Debtor Defaults)

3. Surety (The Guarantor)

The Three-Way Relationship Matrix

A guarantee is a tripartite agreement that connects three distinct  parties through three separate sub-

contracts:

The Surety: The guarantor who provides security and promises to step in if things go wrong.

The Principal Debtor: The primary borrower who takes on the core obligation.

The  Creditor: The  individual  or  institution  (such  as  a  bank)  that  provides  the  capital,  goods,  or

services.

1. 

2. 

3. 
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Nature & Essential Characteristics

Secondary Liability Rule: The surety's obligation is secondary and conditional. The creditor must first

seek performance from the principal debtor. The surety is only called upon after the primary debtor

defaults.

The Consideration Rule ( Section 127 ): Anything done, or any promise made for the benefit of the

principal debtor, serves as sufficient consideration to bind the surety. The surety does not need to

receive any personal benefit or asset in return.

Rights and Liabilities of the Surety

The Liability Parameter ( Section 128 )

The statutory rule states that the liability of the surety is  co-extensive with that of the principal debtor.

This  means  the  surety  is  responsible  for  the  exact  same  debt  balance,  accrued  interest,  and  legal

penalties as the primary debtor, unless specified otherwise in the contract.

The Surety's Rights Inventory

Discharge of a Surety from Liability

A surety can be released from their legal obligations through several statutory pathways:

• 

• 

Rights Against the

Debtor
Rights Against the Creditor Rights Against Co-Sureties

Right of Subrogation:

Steps into the creditor's

legal position after

clearing the debt.

Right to Indemnity:

Entitled to recover every

rupee rightfully paid to the

creditor.

Right to Securities: Gained access

to any collateral security the bank

holds from the debtor once the debt

is paid, even if the surety was

unaware of it.

Equal Contribution Rule: If multiple

guarantors share the risk, co-sureties

must split the default burden equally

unless the contract sets a different

ratio.
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8. CONTRACT OF BAILMENT AND PLEDGE

Part A: The Law of Bailment (Possession Shifts, Not Ownership)

Bailment occurs when physical possession of an item moves to another party for a temporary period

without  transferring ownership.  This includes daily  activities like leaving clothes with a dry cleaner or

lending an asset to a colleague.

According to Section 148 :

"A bailment is the delivery of goods by one person to another for some purpose, upon a contract

that they shall, when the purpose is accomplished, be returned or otherwise disposed of according

to the directions of the person delivering them." 

The person delivering the goods is the Bailor, and the person receiving them is the Bailee.

Discharge Mode
Statutory Section

Reference
Specific Operational Trigger Event

By Revocation

Notice

Section 130 The surety gives notice to halt future transactions under a

*continuing guarantee*.

By Contract

Variance

Section 133 The creditor and debtor alter the core agreement terms

without the surety's consent.

By Release of

Debtor

Section 134 The creditor enters a deal that legally releases the

primary debtor from their obligations.

By Loss of

Security

Section 141 The creditor loses or returns the debtor's collateral

security without consulting the surety.
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Rights and Duties Matrix

Part B: Contract of Pledge (Bailment for Security)

A pledge is a specialized type of bailment where goods are delivered to a lender specifically as collateral

security for a debt or loan transaction.

According to Section 172 :

"The bailment of goods as security for payment of a debt or performance of a promise is called a

pledge." 

The bailor who provides the asset is the Pawnor (Pledger), and the bailee who holds the asset in their

vault is the Pawnee (Pledgee).

Statutory Rights Layout

Right  of  Retainer  ( Section 173 ): The Pawnee can hold  the pledged items until  the  core  loan,

interest, and related upkeep costs are paid in full.

Right  to  Extraordinary  Expenses  ( Section 175 ): The  lender  can  claim  compensation  for

unexpected costs necessary to preserve the item (e.g., medical costs for a pledged animal).

Right of Sale ( Section 176 ): If the borrower defaults, the Pawnee can sue them directly *or* provide

reasonable notice and sell the item to recover the balance.

📋 Core Duties of the Bailor

Fault  Disclosure ( Sec. 150 ): Must  inform

the bailee of any known flaws or dangers in the

bailed goods.

Expense  Reimbursement: Must  repay  the

bailee for necessary costs incurred to maintain

the asset.

🛡️ Core Duties of the Bailee

Reasonable  Care  ( Sec. 151 ): Must

safeguard  the  items  like  an  ordinary

prudent owner.

No  Unauthorized  Use  ( Sec. 154 ):

Restricted  to  the  specific  terms  of  use

outlined in the contract.

No  Separation  Failure: Barred  from

mixing  the  bailor's  goods  with  personal

inventory.

Safe  Return  ( Sec. 160 ): Required  to

return  the  property  once  the  purpose  is

fulfilled.

• 

• 

• 

• 

• 

• 

• 

• 

• 
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The Pawnor's Right to Redeem ( Section 177 ): The borrower has the right to clear their default at

any point before the actual sale occurs to reclaim their property safely.

9. CONTRACT OF AGENCY

Meaning & Operational Definition

In a large business ecosystem, business owners cannot handle every single negotiation or transaction

personally. They rely on representatives to sign deals and manage operations, which introduces the law of

agency.

According to Section 182 :

"An agent is a person employed to do any act for another, or to represent another in dealings with

third persons. The person for whom such act is done, or who is so represented, is called the

principal." 

The Underlying Core Legal Maxims

The execution of an agency contract relies on two foundational principles:

Qui facit per alium facit per se

➔ "He who acts through another is considered in law to do it himself." Actions taken by an agent within their

authority carry the same legal weight as if the principal performed them.

Delegatus non potest delegare

➔ "A delegate cannot further delegate authority." Because agency relationships are built on personal trust

and skill, an appointed representative generally cannot pass their tasks to someone else.

Creation Pathways of Agency

An agency relationship can be established through four distinct legal pathways:

By  Express  Appointment: Formed  through  clear,  explicit  written  or  spoken  instructions  (e.g.,

executing a formal Power of Attorney asset).

• 

1. 
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By Implied Appointment: Inferred from the day-to-day actions, behaviors, and situational contexts of

the parties.

By Estoppel ( Section 237 ): If a principal leads a third party to believe an individual is acting as their

authorized agent, they cannot deny that relationship later if the third party relies on it.

By Ratification ( Section 196 ): When a person acts without prior authority, but the principal later

formally approves and accepts those actions, the deal is validated retroactively.

Exceptions to the Sub-Delegation Ban

While delegation is generally restricted, the Act provides two distinct pathways for appointing secondary

support ( Sections 190-195 ):

Sub-Agent: An agent appointed by, and working under the direct control of, the original agent. The

principal is bound by their actions if they were properly appointed.

Substituted Agent: A separate representative named by the original  agent  to  act  directly  for  the

principal. Once appointed, the first agent drops out, and a direct line forms between the principal and

the substituted agent.

Rights, Duties, and Liabilities Checkpoints

Primary Duties of the Agent to the Principal:

Direction Compliance ( Sec. 211 ): Must strictly follow the principal's explicit business instructions.

Skill  &  Diligence  ( Sec. 212 ): Must  perform  tasks  with  the  reasonable  care  expected  of  a

professional in that industry.

Account Transparency ( Sec. 213 ): Must provide clear, accurate financial records upon request.

Revenue Delivery ( Sec. 218 ): Must pass all funds received on behalf of the principal directly to

them.

No Secret Profits: Prohibited from using their position to make secret financial gains on the side.

Primary Duties of the Principal:

Indemnity Obligation ( Sec. 222 ): Must protect the agent against the consequences of all lawful

actions performed within their authority.

Termination of Agency ( Section 201 )

An agency agreement can be formally dissolved through two primary pathways:

2. 

3. 

4. 

• 

• 

• 

• 

• 

• 

• 

• 
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A. Termination By Act of the Parties B. Termination By Operation of Law

Mutual Agreement: Both parties decide together to

end the contract.

Revocation: The  principal  revokes  the  agent's

authority  (subject  to  proper  notice  and

compensation rules).

Renunciation: The agent gives formal notice that

they are stepping down from the role.

Completion: The  specific  business

transaction is fully finished.

Expiry of Time: The agreed time period for

the agency expires.

Death or Insanity: Either the principal or the

agent  passes away or  becomes of  unsound

mind.

Insolvency: The principal is formally declared

insolvent by a court.

• 

• 

• 

• 

• 

• 

• 

Special Contractual Overview

Valid  agreements  where  performance  remains

customized across trade frameworks. This serves as

the  basis  for  modern  insurance systems,  indemnity

agreements,  bank  guarantees,  bailments,  and

commercial risk management structures.

Agency Operations Matrix

Legal obligations created directly via representation.

These specialized guidelines step in automatically to

enable  scalable  business  networks,  commercial

contracting,  proxy  executions,  and  balanced

corporate expansion profiles.
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